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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciencies in, and accuracy-rel ated penalties under section

6662(a)! on, petitioners’ Federal incone tax:

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.



Year Defi ci ency Accur acy- Rel ated Penalty
1993 $3, 778 $756
1994 17, 720 3,544

The i ssues remaining for decision are:

(1) Are petitioners entitled to a nedical expense deduction
for 1993 in excess of that allowed by respondent? W hold that
t hey are not.

(2) Are petitioners entitled to the casualty | oss deduction
that they clained for 1994 with respect to property damage
resulting froman autonobile accident? W hold that they are
not .

(3) Are petitioners entitled to the depreciation deduction
that they claimed for 1994 with respect to a Geo autonobile? W
hol d that they are not.

(4) Are petitioners liable for each of the years at issue
for the accuracy-rel ated penalty under section 6662(a)? W hold
that they are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At all relevant tinmes, including at the tinme the petition
was filed, petitioners Ilija Mtic (M. Mtic) and Branka Mtic
(Ms. Mtic) resided in a house (petitioners’ residence) |ocated
at 726 d enborough Drive, Muntain View, California.

Cl ai ned Medi cal Expense Deducti on

Since at |least 1980, Ms. Mtic has suffered from vari ous
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allergies, asthma, and related nedical problens. A typewitten
letter regarding Ms. Mtic fromJanes D. Wwlfe, MD. (Dr. Wlfe),
that was dated June 27, 1980 (June 27, 1980 letter), stated:

TO WHOM | T MAY CONCERN

Ms. Branka Mtic has perennial rhinitis and nasal

pol yposis. She has been found to be allergic to dust

and woul d benefit fromrenoval of the carpet in the

bedr oom
An individual whose identity is not disclosed by the record added
the letter “s” by hand to the typewitten word “bedrooni in the
June 27, 1980 letter.

Sonetine in 1993, Ms. Mtic decided to attenpt to conduct a
home decorating consulting activity known as Branka's Interior
Design (Branka s Design). The theory behind Branka s Design was
to purchase furniture and other decorator itens for petitioners’
residence so that that residence could be used as a show oom for
prospective custonmers of Branka's Design. During 1993 and 1994,
Ms. Mtic purchased tens of thousands of dollars’ worth of
various itens of furniture and other decorator itens that were
pl aced in petitioners’ residence.

In addition, during the period from around m d- Septenber to
Novenber 1993, petitioners paid to have (1) all of the carpeting
removed fromtheir residence, (2) %inch by 2%inch red oak
sel ect grade hardwood flooring installed in all areas of that

resi dence except the hallways, kitchen, and bat hroons, and

(3) the interior of their residence repainted after installation
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of the hardwood flooring. Petitioners rented and resided in an
apartnment while the foregoing work was being done in their
residence in order to prevent exposure of Ms. Mtic to the dust,
pai nt, and other pollutants that were generated by that work.
Petitioners did not have their residence appraised either before
or after the carpeting was renoved from and the hardwood fl oors
were installed in, their residence and the interior of that
resi dence was repainted.

On February 7, 1994, Ms. Mtic purchased for a total price
of $8,370 a Chinese rug nmeasuring approximtely 6 feet by 9 feet
and a Persian rug neasuring approximtely 9 feet by 12% feet.
Petitioners placed those rugs on the hardwood floor in their
resi dence.

Clai ned Casualty Loss Deduction

On Novenber 2, 1994, while driving on vacation in M.
Mtic's 1989 Mercedes-Benz 560 SEL (M. Mtic’s Mercedes) to Lake
Tahoe, California, petitioners were involved in an autonobile
accident (petitioners’ autonobile accident). At the tine of
petitioners’ autonobile accident, M. Mtic s Mercedes, which he
had purchased in 1989 for $67,500, had relatively | ow m | eage
(1.e., 21,921 mles), had been exceptionally well naintained, and
was insured by State Farm Mutual Autonobile Insurance Co. (State
Farm. As a result of petitioners’ autonobile accident, M.

Mtic's Mercedes was totaled, i.e., damaged beyond reasonabl e



repair.

Sonetinme shortly after petitioners’ autonopbile accident,
petitioners retained an attorney, Ismael D. Perez (M. Perez), to
represent themin dealing wwth State Farmregarding their prop-
erty damage claimw th respect to M. Mtic's Mercedes (autono-
bile damage clainm). 1In a letter dated Novenber 17, 1994, M.
Perez demanded $70,000 from State Farmto settle that claim By
| etter dated Decenber 13, 1994, State Farmoffered to settle the
aut onobi | e damage cl ai mfor $40,086 plus taxes and appropriate
fees (settlenment offer). By letter dated Decenber 18, 1994, M.
Perez rejected, and asked State Farmto reconsider, that settle-
ment offer. By letters dated Decenber 19 and 20, 1994, State
Farmrenewed its offer to settle the autonobil e damage claimfor
$40, 086 plus taxes and appropriate fees.

Thereafter, negotiations between State Farmand M. Perez
regardi ng the autonobil e damage cl aimcontinued until at | east
March 28, 1995. By letters dated January 11 and 18, 1995, M.
Perez asked State Farmto remt to petitioners the full anmount of
State Farmi s settlenent offer in order to mtigate the damages
relating to the autonobile danage claim Those letters indicated
that such a request was not intended to release State Farm from
l[iability or to waive petitioners’ right to pursue that claimin
court.

In response, State Farmsent a letter to M. Perez dated
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January 24, 1995. That letter stated in pertinent part:
We believe the Actual Cash Val ue of the involved 1989
Mercedes is $40,086. To this figure we add sal es tax,
$3,307.10, pro-rated |icense fees, $89.00, and subtract

t he deductible, $200.00. This gives us a figure of
$43, 282. 10.

* * * * * * *

W w il continue to handle the claimpursuant to the

California Code of Regulations, Title 10. [sic] Chapter

5, Subchapter 7.5, Section 2695. 8.

By letter dated January 27, 1995, M. Perez asked State Farmto

i ssue a check payable to petitioners in the total amount of
$43,282. 10 and stated that petitioners “will continue to keep the
claimopen to determne if * * * [they] are entitled to nore.”

By check dated February 2, 1995, State Farm sent petitioners
$43,282.10 in settlenent of the autonobile damage claim By
letter dated March 8, 1995, M. Perez notified State Farmthat
petitioners were unable to purchase an autonobile that was
conparable to M. Mtic' s Mercedes for the anmpbunt of State Farm s
settlenment offer and asked State Farmto reopen the autonobile
damage claim By letter dated March 28, 1995, State Farmi n-
formed M. Perez that, based on further investigation, “the
settl ement anount of $40,086.00 (base selling price), plus sales
tax and pro-rated DW fees which we paid for your clients car is
fair and reasonable.”

At no time in 1994 and 1995 during the negotiations between

State Farmand M. Perez with respect to the autonobile danage
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claimdid State Farmdeny liability for that claim although it
did dispute that it was liable as the insurer of M. Mtic’s

Mer cedes for the anpbunt demanded by M. Perez on behal f of
petitioners. The Novenber-Decenber 1994 edition of Kelley Blue
Book suggested a retail value of $42,560 for a 1989 Mercedes- Benz
560 SEL wi th under 40,000 m | es.

C ai ned Depreci ati on Deducti on

Petitioners purchased a 1993 Geo autonobile (Geo) fromtheir
son in return for a check dated Decenber 8, 1994, that they
issued to him On Decenber 20, 1994, title to that autonobile
was registered in the nanes of M. Mtic and Ms. Mtic. Peti-
tioners kept no mleage |og, calendar, or other docunentation
regarding their use of the Geo in 1994.

Petitioners’ Returns for the Years at |ssue

Petitioners filed a joint Form 1040, U.S. Individual Incone
Tax Return (joint return), for each of the years 1993 and 1994.
In each of those joint returns, M. Mtic listed his occupation
as “Accountant”. In the 1993 joint return, Ms. Mtic listed her
occupation as “Accountant”, and in the 1994 joint return, she
listed her occupation as “S.E. interior design”. M. Mtic
signed the 1993 and 1994 joint returns on February 1, 1994, and

February 3, 1995, respectively. M. Mtic signed the 1994 joint



return on February 3, 1995.2

In Schedule A, Item zed Deductions, of the 1993 joint
return, petitioners claimed a deduction totaling $20,607.57 for
“Medi cal and dental expenses”. That deduction consisted of:
(1) $3,889 for physicians and nedicines; (2) $8,573 for the
removal of carpeting from and the installation of hardwood
flooring in, petitioners’ residence; (3) $5,525 for repainting
the interior of petitioners’ residence after the hardwood fl oor-
ing was installed; and (4) $2,621 for renting an apartnent in
whi ch petitioners lived while they had the foregoi ng work done in
t heir residence.

In the 1993 joint return, petitioners clainmed depreciation
deductions with respect to a Toyota autonobile (Toyota) and
cl ai med depreciation deductions and other deductions with respect
to M. Mtic's Mercedes and anot her autonobile.

In Schedule A of the 1994 joint return, petitioners clainmed
a casualty | oss deduction of $40,500 with respect to M. Mtic's
Mercedes. As required, petitioners filed Form 4684, Casualties
and Thefts (Form 4684), with the 1994 joint return. |In section B
of Form 4684, Business and | ncone-Produci ng Property, part I,
Casualty or Theft Gain or Loss, petitioners indicated (1) that

the “Cost or adjusted basis” of M. Mtic's Mercedes was $67, 500,

2The record does not disclose when Ms. Mtic signed the 1993
joint return.
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(2) that the “Insurance or other reinbursenent” with respect to
t hat aut onobile was $27,000, (3) that they had no gain froma
casualty or theft, (4) that the fair nmarket val ue before the
casualty or theft of M. Mtic's Mercedes was $55, 000, (5) that
the fair market value of that autonobile after the casualty or
theft was zero, and (6) that the amount of the casualty loss with
respect to M. Mtic’'s Mercedes was $40,500. The anount of
$27,000 that petitioners indicated in Form 4684 was the “Ilnsur-
ance or other reinbursenent” with respect to that vehicle repre-
sented petitioners’ estimate of the anbunt to be paid by State
Farmin settlenment of the autonobile damage claim

In the 1994 joint return, petitioners clainmed a depreciation
deduction for the entire year with respect to the Geo that they
had purchased fromtheir son in Decenber 1994. Petitioners also
claimed in the 1994 joint return depreciation deductions with
respect to the Toyota and anot her aut onobil e.

Noti ce of Deficiency

In the notice of deficiency (notice) issued to petitioners
for the years at issue, respondent, inter alia, disallowed:
(1) For 1993 the entire medi cal expense deduction, except for
$3, 889 for physicians and nedicines, that petitioners clainmed in
the 1993 joint return (petitioners’ clainmed nedical expense
deduction at issue) and (2) for 1994 (a) the casualty | oss

deduction with respect to M. Mtic's Mercedes and (b) the
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cl ai med depreciation deduction with respect to the Geo. Respon-
dent also determned in the notice that petitioners are |iable
for each of the years at issue for the accuracy-rel ated penalty
under section 6662(a).
OPI NI ON

Petitioners bear the burden of proving that the determ na-
tions in the notice are erroneous.® See Rule 142(a); Wlch v.
Hel vering, 290 U. S. 111, 115 (1933).

Cl ai ned Medi cal Expense Deducti on

Petitioners clainmed in the 1993 joint return a nedi cal
expense deduction for, inter alia, expenditures incurred in
removi ng carpeting from installing hardwod flooring in, and
repainting the interior of petitioners’ residence and renting an
apartnent in which they resided while that work was bei ng done.
Respondent disall owed the deduction clained for those expendi -
tures.

Section 213 allows a deduction for expenses paid during the
t axabl e year, and not conpensated for by insurance or otherw se,
for medical care of a taxpayer, his spouse, or a dependent to the

extent that those expenses exceed 7.5 percent of the taxpayer’s

3Each petitioner and respondent signed the first stipulation
of settled issues filed in this case. However, only M. Mtic,
and not Ms. Mtic, appeared at trial and signed the stipulation
of facts which respondent al so executed. Consequently, respon-
dent filed a notion to dismss for |ack of prosecution as to Ms.
Mtic (respondent’s notion), which the Court took under advise-
ment. See infra note 11.
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adj usted gross incone. See sec. 213(a). As pertinent here,
section 213(d)(1)(A) defines the term “nedical care” to nean
“amounts paid for the * * * cure, mtigation, treatnent, or
prevention of disease, or for the purpose of affecting any
structure or function of the body”. Section 1.213-1(e)(21)(ii),
| ncome Tax Regs., provides that “Deductions for expenditures for
medi cal care all owabl e under section 213 wll be confined strict-
ly to expenses incurred primarily for the prevention or allevia-
tion of a physical or nental defect or illness.” An expenditure
that “is nmerely beneficial to the general health of an individ-
ual, such as an expenditure for a vacation, is not an expenditure
for nedical care.” 1d. Capital expenditures generally are not
deductible. See sec. 263 and the regul ati ons thereunder.

However, an expenditure which otherw se qualifies as a
medi cal expense under section 213 shall not be disqual -
ified merely because it is a capital expenditure. For
pur poses of section 213 and this paragraph, a capital
expendi ture made by the taxpayer may qualify as a

medi cal expense, if it has as its primary purpose the
medi cal care (as defined in subdivisions (i) and (ii)
of this subparagraph) of the taxpayer, his spouse, or
hi s dependent. Thus, a capital expenditure which is
related only to the sick person and is not related to
per manent i nprovenent or betternent of property, if it
otherwi se qualifies as an expenditure for nmedical care,
shal |l be deductible * * *. Mreover, a capital expen-
diture for permanent inprovenent or betternent of
property which would not ordinarily be for the purpose
of nmedical care (within the neaning of this paragraph)
may, nevertheless, qualify as a nedical expense to the
extent that the expenditure exceeds the increase in the
value of the related property, if the particul ar expen-
diture is related directly to nedical care. Such a
situation could arise, for exanple, where a taxpayer is
advi sed by a physician to install an elevator in his
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residence so that the taxpayer’s wife who is afflicted
with heart disease will not be required to clinb
stairs. |If the cost of installing the elevator is
$1,000 and the increase in the value of the residence
is determned to be only $700, the difference of $300,
which is the anbunt in excess of the val ue enhancenent,
i s deductible as a nedical expense. |[|f, however, by
reason of this expenditure, it is determned that the
val ue of the residence has not been increased, the
entire cost of installing the elevator would qualify as
a nedi cal expense.

Sec. 1.213-1(e)(1)(iii), Income Tax Regs.

Section 213(d)(2) provides that anounts which are not |avish
or extravagant under the circunstances that are paid for |odging
while away fromhonme primarily for and essential to nedical care
referred to in section 213(d)(1)(A) are to be treated as anobunts
paid for nmedical care if --

(A) the nedical care referred to in * * *
[ section 213(d)(1)(A)] is provided by a physician
in alicensed hospital (or in a nedical care fa-
cility which is related to, or the equival ent of,
a licensed hospital), and

(B) there is no significant el enent of per-
sonal pleasure, recreation, or vacation in the
travel away from hone.

The amount taken into account under the preceding

sentence shall not exceed $50 for each night for each

i ndi vi dual .

M. Mtic contends that petitioners took “deductions for
medi cal expenditures in the past which were not challenged by IRS
and have been allowed”. Consequently, according to M. Mtic,
this Court should allow petitioners’ clained nedical expense

deduction at issue for 1993. W disagree. This Court is not



- 13 -
bound by the actions or inactions of respondent with respect to
medi cal expense deductions clained by petitioners for years prior
to 1993.

M. Mtic also contends that petitioners are entitled to
petitioners’ clainmed nedical expense deduction at issue for 1993
because the expenditures in question (1) “were approved and
recommended [by] Dr. Janmes Wl fe” as expenditures from which Ms.
Mtic “would benefit nedically” and (2) “were reasonabl e and
medically related to wife’s [Ms. Mtic’ s] chronic asthma condi -
tion.” Those contentions are not supported by the record in this
case. Even if they were, on the record before us, we find that
M. Mtic has failed to prove that the expenditures in question
qual i fy under section 213 and the regul ati ons thereunder as
deducti bl e expenses for the nedical care of Ms. Mtic.

We consider first the rental expense incurred by petitioners
whil e the carpeting was renoved from and the hardwood fl ooring
was installed in, petitioners’ residence and the interior of that
resi dence was repainted. On the record before us, we find that
M. Mtic has failed to show that Dr. Wl fe approved and recom
mended that rental expense and that it qualifies as an expense
paid for nedical care under section 213. See sec. 213(d)(2).

We turn now to the remai ni ng expenditures in question
consisting of the anbunts paid by petitioners to have the carpet-

ing renoved and hardwood flooring installed throughout their
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residence and the interior of that residence repainted. On the
instant record, we reject M. Mtic s contentions that all of
t hose expenditures “were approved and recomrended” by Dr. Wl fe
as expenditures fromwhich Ms. Mtic “would benefit nedically”
and were “nedically related” to Ms. Mtic' s asthmatic condition.

To support his contention regarding Dr. Wlfe, M. Mtic
apparently relies on the June 27, 1980 letter fromDr. Wilfe. W
find M. Mtic's reliance on that letter to be m splaced. The
June 27, 1980 letter was prepared over 13 years before the
expenditures in question were incurred. W find that letter to
have very little, if any, probative value regarding why petition-
ers decided to renove carpeting from and install hardwood
flooring in, their residence and have that residence repainted.
In this connection, during 1993 and 1994, Ms. Mtic purchased
tens of thousands of dollars’ worth of various itens of furni-
ture, rugs, and other decorator itens that were placed in peti-
tioners’ residence. She purchased those itens in an effort to
begin an interior design activity that was based on the theory
that petitioners’ residence was to be used as a showcase for
prospective custoners of that design activity. On the record
before us, we believe that it is nore reasonable to conclude that
the expenditures relating to the renoval of carpeting, installa-
tion of hardwood flooring, and painting throughout petitioners’

residence were incurred primarily to acconplish Ms. Mtic’'s
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obj ective of converting petitioners’ residence into a showase to
be used in her interior design activity, rather than “primarily
for the prevention or alleviation of a physical * * * illness” of
Ms. Mtic within the neaning of section 1.213-1(e)(1)(ii), Incone
Tax Regs.

Mor eover, renoval of carpeting and installation of hardwood
fl ooring throughout petitioners’ residence and repainting of that
resi dence were not approved and recommended by Dr. Wl fe in the
June 27, 1980 letter, as M. Mtic contends, as expenditures that
woul d benefit nedically Ms. Mtic. |In fact, the June 27, 1980
letter, as typewitten, nmerely stated that Ms. Mtic “has been
found to be allergic to dust and woul d benefit fromrenoval of
the carpet in the bedroonf.* Furthernore, we find that M.
Mtic's purchase in early February 1994 of a Chinese rug and a
Persian rug for $8,370, which were placed on the newy installed
har dwood fl ooring of petitioners’ residence, belies M. Mtic’'s
contentions (1) that the carpeting was renoved from and hardwood
flooring was installed in, petitioners’ residence and the inte-
rior of that residence was repai nted because Dr. Wl fe approved

and recomended that that work be done and (2) that the expendi -

“Al t hough the June 27, 1980 letter is a typewitten letter,
the letter “s” was added by hand to the word “bedrooni in that
letter. We are not persuaded by the June 27, 1980 letter that
Dr. Wilfe, who did not testify at trial, stated in the June 27
1980 letter that Ms. Mtic would benefit fromrenoval of the
carpeting in bedroons other than Ms. Mtic’ s bedroomor in other
roons in petitioners’ residence.
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tures for that work were nedically related to Ms. Mtic' s asth-
matic condition.

Based on our exam nation of the entire record in this case,
we find that M. Mtic has failed to prove that petitioners’
cl ai mred nedi cal expense deduction at issue for 1993 was for
expenses for nedical care of Ms. Mtic under section 213 and the
regul ati ons thereunder.®> W further find on that record that M.
Mtic has failed to show error in respondent’s determ nation
di sal l ow ng that deduction. Consequently, we sustain that
determ nati on

Clai ned Casualty Loss Deduction

In the 1994 joint return, petitioners clainmed a casualty

| oss deduction of $40,500 with respect to M. Mtic’'s Mercedes

SAssuni ng arguendo that we had found that petitioners’
cl ai med nedi cal expense deduction at issue for 1993 as it relates
to petitioners’ expenditures for renoving carpeting and install-
i ng hardwood fl ooring throughout petitioners’ residence and
painting the interior of that residence was for expenses for
medi cal care under sec. 213 and the regul ati ons thereunder, we
find on the instant record that petitioners nonethel ess are not
entitled to deduct those expenditures under sec. 213. That is
because on the instant record we find that M. Mtic has failed
to establish that those expenditures, which we find to be capital
expenditures for the permanent inprovenent or betternent of
petitioners’ residence, satisfy the requirenents of sec. 1.213-
1(e)(1)(iii), Inconme Tax Regs., relating to capital expenditures
ot herwi se qualifying as nedi cal expenses under sec. 213 and the
regul ations thereunder. In this connection, M. Mtic admtted
at trial that no appraisal was nmade of petitioners’ residence
either before or after petitioners had the carpeting renoved
from and hardwood flooring installed in, that residence and had
it repainted.
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which was totaled in petitioners’ autonobile accident that
occurred in early Novenber 1994. Petitioners calcul ated that
cl ai med casualty | oss deduction by subtracting their $27,000
estimate of the anmount of insurance to be paid by State Farm from
$67,500, the ampbunt that they paid to purchase that autonobile.
Respondent di sall owed petitioners’ clained casualty |oss deduc-
tion for 1994.

Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or
otherwise.® A loss is treated as sustai ned during the taxable

year in which the | oss occurs, as evidenced by cl osed and com

The anmount of any deductible casualty |oss sustained gener-
ally is equal to the lesser of (1) the anmobunt equal to the fair
mar ket val ue of the property in question inmediately before the
casualty reduced by the fair market value of that property
i medi ately after the casualty or (2) the anount of the adjusted
basis of the property prescribed in sec. 1.1011-1, Incone Tax
Regs., for determning the |loss fromthe sale or other disposi-
tion of the property involved. See sec. 1.165-7(b), Incone Tax
Regs. However, if property used in a trade or business or held
for the production of incone is totally destroyed by casualty,
and if the fair market val ue of such property imredi ately before
the casualty is less than the adjusted basis of such property
prescribed in sec. 1.1011-1, Incone Tax Regs., the anmount of the
adj usted basis of such property is to be treated as the anmount of
the |l oss for purposes of sec. 165(a). See id.

Moreover, in the case of a personal casualty loss (i.e., a
casualty loss of an individual of property not connected with a
trade or business or a transaction entered into for profit), the
anount of such | oss otherw se properly cal cul ated under sec. 165
and the regul ati ons thereunder is deductible for the taxable year
only to the extent such | oss (assum ng there are no personal
casualty gains) exceeds 10 percent of the individual taxpayer’s
adj usted gross inconme. See sec. 165(h)(2)(A).
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pl eted transactions and as fixed by identifiable events occurring
in such taxable year. See sec. 1.165-1(d)(1), Incone Tax Regs.
If a casualty occurs that may result in a loss and, in the year
of such casualty, there exists a claimfor reinbursenent with
respect to which there is a reasonabl e prospect of recovery, for
pur poses of section 165 no portion of the loss with respect to
whi ch rei nbursenent may be received is sustained until it can be
ascertained with reasonable certainty whether or not such reim
bursenment will be received. See sec. 1.165-1(d)(2)(i), Incone
Tax Regs. Wiether a reasonabl e prospect of recovery exists with
respect to a claimfor reinbursement of a loss is a question of
fact that nmust be determ ned upon an exam nation of all the facts
and circunstances. See id. Wether or not reinbursenment of a
loss will be received nay be ascertained with reasonabl e cer-
tainty by, for exanple, a settlenent of the claim an adjudica-
tion of the claim or an abandonnent of the claim See id.

M. Mtic contends that respondent erred in disallow ng
petitioners’ clainmed casualty | oss deduction for 1994. According
to M. Mtic, petitioners’ position in the 1994 joint return with
respect to the clained casualty | oss deduction was required by

Form 4684 and the instructions for that form?’ W disagree.

‘As we understand it, M. Mtic alternatively argues that if
we were to find that petitioners are not entitled to the clained
casualty | oss deduction for 1994, they would be entitled to a
casualty | oss deduction for 1995 that is cal cul ated by subtract-

(continued. . .)
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As for Form 4684, it was petitioners who took the position
in that formwhich they filed with the 1994 joint return that M.
Mtic's Mercedes was property used in a trade or business or for
i nconme- produci ng purposes.® Consequently, it was they who de-
cided to report the casualty loss with respect to that autonobile
in section B, Business and | ncone-Produci ng Property, of Form
4684. Furthernmore, in conpleting part |, Casualty or Theft Gain
or Loss, in section B of Form 4684, it was petitioners who
decided to report as the “Cost or adjusted basis” of M. Mtic's
Mercedes the original purchase price ($67,500) of that autono-
bile. They took that position even though they had depreciated
M. Mtic's Mercedes in prior years, and consequently the ad-
justed basis of that autonobile, as depreciated by petitioners,

woul d have been less than its original cost. It was also peti-

(...continued)
ing the anount of insurance ($43,282.10) actually paid to them by
State Farmin early February 1995 with respect to M. Mtic’'s
Mercedes fromthe anopunt ($67,500) that petitioners paid to
purchase that vehicle. W have no jurisdiction over petitioners’
t axabl e year 1995. Both the notice issued by respondent and the
petition filed by petitioners relate only to petitioners’ taxable
years 1993 and 1994.

8Except for M. Mtic's general and conclusory testinony on
which we are unwilling to rely, the record contains no evidence
establishing that in 1994 M. Mtic' s Mercedes was property used
in a trade or business or in a transaction entered into for
profit. Nor does the record establish that the loss, if any,
sustained with respect to that vehicle was incurred in a trade or
business or in a transaction entered into for profit. To the
contrary, M. Mtic stipulated that petitioners were traveling to
Lake Tahoe on vacation at the tinme petitioners’ autonobile
acci dent occurr ed.
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tioners who decided to report as “lnsurance or other reinburse-
ment” in part | of section B of Form 4684 an estimate of $27, 000,
and not the settlenent anmount of $40,086 plus taxes and appropri -
ate fees that State Farmoffered to petitioners at the end of
1994 in settlenent of the autonobile damage cl aim

As for the instructions for Form 4684, we take judici al
notice of those instructions which are not part of the record in
this case. Those instructions explicitly state that if the
t axpayer is not sure whether part of the clained casualty | oss
wi |l be reinbursed, the taxpayer may not deduct that part unti
the tax year when it is reasonably certain that it will not be
rei nbursed. The instructions for Form 4684 thus are totally
consistent wth section 1.165-1(d)(2)(i), Income Tax Regs. 1In
addition, those instructions explicitly state that, in reporting
in part | of section B of Form 4684 the “Cost or adjusted basis”
of property used in a trade or business or for income-producing
purposes, it is necessary to deduct depreciation allowed or
al | owabl e.

We conclude that M. Mtic’s contention that petitioners’
position in the 1994 joint return with respect to their clained
casualty | oss deduction was required by Form 4684 and the in-
structions for that formis w thout nerit.

We shall now determ ne on the basis of the instant record

and the applicable | aw whether petitioners are entitled to the
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casualty | oss deduction that they clainmed in the 1994 joint
return. The record establishes that shortly after petitioners’
aut onobil e accident in early Novenber 1994 petitioners hired M.
Perez, an attorney, to represent them and he submtted the

aut onobi |l e danage claimto State Farmon their behalf with
respect to M. Mtic's Mercedes. At no tine in 1994 and 1995
during the negotiations between State Farmand M. Perez with
respect to the autonobile damage claimdid State Farm deny
l[iability for that claim although it did dispute that it was
liable as the insurer of M. Mtic s Mercedes for the anount
demanded by M. Perez on behalf of petitioners. |In fact, at the
end of Decenber 1994, State Farmoffered to settle the autonobile
damage claimfor $40,086 plus taxes and appropriate fees.

On the record before us, we find that in 1994 petitioners
had a reasonabl e prospect of recovery with respect to the autono-
bil e damage cl ai mand that they could not have ascertained with
reasonabl e certainty in that year whether they would receive the
entire amount of that claim W further find on the instant
record that although petitioners knew with reasonable certainty
in 1994 that they would collect sone insurance with respect to
t he autonobil e danage claim they did not know with reasonabl e

certainty the anmount thereof. See Conm ssioner v. Harw ck, 184

F.2d 835 (5th Gr. 1950), affg. a Menorandum Opinion of this

Court dated COct. 4, 1949; Hudock v. Conm ssioner, 65 T.C 351,
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361 (1975); sec. 1.165-1(d)(2), Incone Tax Regs.

Based on our exam nation of the entire record before us, we
find that M. Mtic has failed to establish that under section
1.165-1(d) (1) and (2), Incone Tax Regs., petitioners sustained
any loss in 1994 with respect to M. Mtic's Mercedes. W
further find on that record that M. Mtic has failed to show
that petitioners are entitled to the casualty |oss deduction
clainmed in the 1994 joint return. Consequently, we sustain
respondent’ s determ nation disallow ng that clainmed deduction.

C ai ned Depreci ati on Deducti on

In the 1994 joint return, petitioners clainmed a depreciation
deduction for the entire year with respect to the Geo that
petitioners acquired fromtheir son in Decenber 1994. Respondent
di sal | oned that deduction. M. Mtic nmakes no argunent on brief
Wi th respect to the depreciation deduction that petitioners
claimed for 1994 with respect to the Ceo.

Section 167(a) allows a deduction for depreciation with
respect to property used in a trade or business or held for the
production of inconme. Based on our exam nation of the entire
record before us, we find that M. Mtic has failed to establish
that during 1994 petitioners used the Geo in a trade or business

or held it for the production of incone.® W further find on

M. Mtic conceded at trial that petitioners kept no mle-
age | og, cal endar, or other docunentation to show that the Geo
(continued. . .)
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that record that M. Mtic has failed to prove that petitioners
are entitled to the depreciation deduction clainmed with respect
to the Geo in the 1994 joint return. Consequently, we sustain
respondent’s determ nation disallow ng that deducti on.

Accur acy- Rel ated Penalty Under Section 6662(a)

Respondent determ ned that petitioners are liable for each
of the years at issue for the accuracy-rel ated penalty under
section 6662(a). M. Mtic makes no argunment on brief regarding
t hose penalti es.

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynment of tax resulting froma substan-
tial understatenment of income tax. An understatenent is equal to
the excess of the anmount of tax required to be shown in the tax
return over the anmount of tax shown in the tax return, see sec.
6662(d)(2)(A), and is substantial in the case of an individual if
it exceeds the greater of 10 percent of the tax required to be
shown or $5, 000, see sec. 6662(d)(1)(A).

The accuracy-rel ated penalty under section 6662(a) does not

°C...continued)
was used during 1994 in a trade or business or held for the
production of incone. |In this connection, the record establishes
that petitioners also clained in the 1994 joint return deprecia-
tion deductions with respect to at |east two other autonobiles.
We find it incredible that petitioners used the Geo as well as
those two ot her vehicles during 1994 in one or nore trades or
busi nesses or held them for the production of inconme, especially
inlight of M. Mtic s testinony that Ms. Mtic was too ill to
wor k during 1994.
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apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for such portion and that the taxpayer acted
in good faith. See sec. 6664(c)(1l). The determ nation of
whet her a taxpayer acted with reasonable cause and in good faith
depends on the pertinent facts and circunstances, including the
taxpayer’s efforts to assess his or her proper tax liability, the
knowl edge and experience of the taxpayer, and the reliance on the
advi ce of a professional, such as an accountant. See sec.
1.6664-4(b) (1), Incone Tax Regs.

Based on our exam nation of the entire record before us, we
find that M. Mtic, who listed his occupation in both the 1993
and 1994 joint returns as “Accountant”, has failed to establish
that petitioners are not liable for the years at issue for the
accuracy-rel ated penalties under section 6662(a).°

We have considered all of the argunents of M. Mtic that
are not discussed herein, and we find themto be without nerit
and/or irrelevant.

To reflect the foregoing and the concessions of the

parties, !

The anpunt of the accuracy-related penalty for which
petitioners are liable for each of the years at issue shall be
determned in the Rule 155 conputations by taking into account
t he concessions of the parties in the first stipulation of
settled issues filed in this case.

HUAfter Rule 155 conputations have been submitted, we shal
grant respondent’s notion and enter a decision with respect to
(continued. . .)
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Deci sion will be entered under

Rul e 155.

(... continued)
Ms. Mtic in the sanme anbunts as the amounts reflected in the
decision entered with respect to M. Mtic.



